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Department  of  Public  Instruction, 

Harrisburg,  June  0,  1879. 

Henry  S.  Eckert,  Esquire, 

President  of  the  Board  of  Control ,  Reading  : 

Sir  :  I  have  received  a  paper,  purporting  to  be  a  certificate 
of  the  election  of  David  B.  Brunner  to  the  office  of  Superin¬ 
tendent  of  the  Public  Schools  of  the  city  of  Reading,  by  a  con¬ 
vention  of  School  Controllers,  held  on  the  20th  day  of  May, 
1879.  This  so-called  certificate  is  dated  May  81,  1879,  and 
signed  by  yourself,  as  President,  and  J.  M.  Lyons,  as  Secre¬ 
tary  of  the  Board  of  Control.  It  is  accompanied  by  a  copy 
of  the  proceedings  of  the  convention,  showing  that  your 
name  was  appended  to  the  certificate  under  protest,  and  also 
by  a  formal  statement  of  objections  to  the  granting  of  a  com¬ 
mission  to  Mr.  Brunner,  by  H.  Maltzberger,  Esquire,  a  mem¬ 
ber  of  the  Board  of  Control.  With  these  papers  before  me^ 
and  under  all  the  facts  and  laws  relating  to  the  case,  can  I 
issue  a  commission  as  City  Superintendent  of  the  public 
schools  of  Reading  to  David  B.  Brunner  ? 

The  qualifications  of  Mr.  Brunner  for  the  position  of  Su¬ 
perintendent  of  Schools  are  well  known  to  this  Department, 
and  are  of  a  high  order.  If  it  could  be  legally  done,  a  com¬ 
mission  would  be  granted  him  very  cheerfully. 
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The  paper  presented  as  a  certificate  of  election,  bears  upon 
its  face  the  marks  that  characterized  the  convention  from 
which  it  emanated,  both  being  irregular ;  but  waiving  all  objec¬ 
tions  that  might  be  made  to  the  substance  or  the  form  of  the 
certificate,  and  going  directly  to  the  question  involved,  I  am 
compelled  to  say  that  no  commission  as  Superintendent  of  the 
Public  Schools  of  Reading  can  be  issued  to  Mr.  Brunner  at 
this  time,  because  there  is  no  vacancy  in  the  office.  On  the 
7th  day  of  May,  1878,  Robert  K.  Buehrle  was  elected  to  the 
office  of  Superintendent,  “until  the  first  Monday  of  June, 
1881,”  or  for  the  term  of  three  years;  and  as  no  objections 
were  made  within  the  thirty  days  allowed  by  law  for  this  pur¬ 
pose,  he  was  duly  commissioned  for  the  length  of  time  for 
which  he  was  elected.  But  one  year  of  the  time  for  which 
Mr.  Buehrle  was  elected  and  commissioned  has  expired  ;  no 
charges  going  to  show  that  he  is  unworthy  of  his  trust  have 
been  made  against  him ;  and  any  action,  either  on  the  part  of 
the  Board  of  Control,  or  of  this  Department,  violently  taking 
from  him  his  commission  and  depriving  him  of  his  office, 
would  be  as  unjust  as  it  is  illegal.  The  Superintendent  of 
Public  Instruction  has  power  to  annul  the  commission  of  a 
City  Superintendent  for  cause,  but  he  has  no  power  to  do  it 
without  cause ;  and  while  one  person  in  a  city  holds  such  a 
commission,  lie  cannot  issue  a  duplicate  to  another. 

The  following  is  a  copy  of  the  certificate  of  Mr.  Buehrle’s 
election,  now  on  file  in  this  office  : 

To  J.  P.  WlCKERSHAM, 

Superintendent  of  Public  Instruction  : 

Sir:  The  undersigned,  President  and  Secretary  of  the  con¬ 
vention  of  School  Controllers  of  Reading,  Pennsylvania,  con¬ 
vened,  according  to  law,  on  Tuesday,  the  7th  day  of  May,  1878, 
do  hereby  certify  that  Robert  K.  Buehrle,  whose  address  is 
Reading,  Pennsylvania,  was  elected  viva  voce ,  by  a  majority 
of  the  whole  number  of  Controllers  present,  as  City  Superin¬ 
tendent,  until  the  1st  Monday  in  June,  1881,  and  that  the  evi¬ 
dence  of  competency  to  fulfill  the  duties  of  the  office,  presented 
to  the  convention  by  the  said  Robert  K.  Buehrle  was  such  as 
is  required  by  law,  consisting  of  a  commission  as  City  Super¬ 
intendent  of  Allentown,  Pennsylvania,  and  also  of  a  perma¬ 
nent  certificate. 

They  also  certify  that  the  amount  of  compensation  for  said 
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Superintendent  was  fixed  by  said  convention,  at  the  sum  of 
twelve  hundred  dollars  ($1,200)  per  annum.  And  they  fur¬ 
ther  certify  that  the  whole  number  of  directors  present  were 
thirty  nine,  of  whom  twenty-two  voted  for  the  said  Robert  K. 
Buehrle,  and  that  Thomas  Severn,  whose  address  is  Reading, 
Pennsylvania,  received  seventeen  votes. 

Dated  at  Reading,  this  7th  day  of  May,  1878. 

HENRY  S.  ECKERT, 

President. 

Harrison  Shultz, 


Secretary. 


It  will  be  noticed  that  this  certificate  is  in  the  regular  form 
prescribed  by  the  Department  for  the  election  of  all  city  super¬ 
intendents,  under  the  acts  of  18^4  and  1867.  The  convention 
that  elected  Mr.  Buehrle  was  held  on  Tuesda}r,  the  7th  day  of 
May,  the  day  fixed  by  said  acts  for  holding  elections  in  the 
several  cities  of  the  State  that  elect  superintendents  of  public 
schools,  and  not  the  day  on  which  the  election  w^ould  have 
been  held  under  the  Reading  act  of  1870.  The  election  as 
shown  b}T  the  certificate  was  for  three  3^ears,  or,  from  the  first 
Monday  in  June,  1878,  the  day  of  the  expiration  of  Mr.  Sev¬ 
ern’s  commission,  until  the  first  Monday  in  June,  1881.  Thirty 
days  as  required  by  law  were  allowed  for  making  objections, 
but  none  were  offered.  Without  such  objections,  the  State 
Superintendent  had  no  right  to  go  behind  the  returns,  and, 
consequently,  a  commission  was  issued  in  the  following  terms  : 


Department  of  Public  Instruction, 
Commonwealth  of  Pennsylvania. 

To  R.  K.  Buehrle,  Esquire,  of  the  City  of  Reading  : 

By  authority  of  the  act  of  Assemble,  entitled  “An  act  for 
the  regulation  and  continuance  of  a  system  of  education  by 
common  schools,”  and  the  supplement  thereto,  approved  the 
9th  day  of  April,  1867,  I  do  hereby  appoint  and  commission 
you  to  be 


Superintendent  of  Common  Schools, 

in  and  for  the  said  city  of  Reading,  from  the  6th  day  of  June, 
1878,  till  the  first  Monday  in  June,  1881. 

To  HAVE  AND  to  hold  the  said  office,  with  all  the  rights, 
powers,  and  emoluments  thereunto  belonging,  or  in  anywise 
appertaining,  during  the  full  term  aforesaid,  if  you  shall  so 
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long  behave  yourself  well,  and  faithfully  perform  the  duties 
thereof,  according  to  law. 

Given  under  my  hand  and  the  seal  of  the  Department  of 
Public  Instruction,  at  Harrisburg,  this  6th  day  of  June,  in 
the  year  of  our  Lord,  1878. 

J.  P.  WICKERS II AM, 

Superintendent  of  Public  Instruction. 

So  reads  the  commission.  Its  meaning  is  plain.  It  is  in 
fud  force.  Mr.  Buehrle  has,  in  no  way,  forfeited  his  rights 
under  it.  Ilis  character  and  standing  are  as  good,  so  far  as  is 
known  to  the  Department,  as  they  were  when  commissioned. 
It  is  based  on  a  certificate  of  election  legal  to  all  appearance 
in  matter  and  form.  And,  under  these  circumstances,  the  State 
Superintendent  has  no  power  either  to  annul  the  commission 
or  to  set  it  aside. 

Admitting  that  as  Mr.  Buehrle’s  certificate  of  election  was 
for  three  years,  lie  was  entitled  to  a  commission  for  three 
years,  it  may  be  alleged  that  the  certificate  itself  is  a  misrep¬ 
resentation,  and  that  the  election  was,  in  fact,  for  one  year. 
The  answer  is  plain.  The  State  Superintendent  accepted  the 
certificate,  as  it  came  into  his  hands,  duly  signed,  and  bearing 
every  indication  of  having  been  executed  according  to  law. 
He  had  no  right,  of  his  own  motion,  to  inquire  into  the  legal¬ 
ity  of  the  election,  or  to  question  the  correctness  of  a  certifi¬ 
cate  that  was  in  every  way  proper  on  its  face.  He  could  not 
assume  that  the  officers  of  the  Board  of  Control  had  made  a 
mistake  in  forwarding  a  certificate  of  election  for  three  years, 
when,  in  reality,  the  election  was  only  for  one  }Tear.  How 
did  he  know  that  the  Board  had  not  decided  to  accept  in  full 
the  provisions  of  the  act  of  1867  ?  How  did  he  know  that 
the  Board  had  not  reached  the  conclusion  that  others  have 
done,  who  have  carefully  examined  the  question,  that  the 
Reading  act  is  inconsistent  with  the  acts  of  1854  and  1867 
which  it  assumes  to  exist  as  a  part  of  itself? — That,  in  other 
words,  it  is  impossible  for  Reading  to  elect  a  Superintendent 
every  year,  and  have  him  commissioned  under  the  acts  of 
1854  and  1867,  which  allows  commissions  to  issue  for  full 
terms,  only  once  in  three  years?  Or,  how  did  he  know  that 
the  Board  had  not  adopted  the  very  reasonable  opinion  that 
their  local  act  had  been  repealed  by  the  passage  of  the  act 


of  June  15,  1371,  extending  the  act  of  1867,  to  all  cities  and 
boroughs  with  a  population  of  over  seven  thousand  inhabi¬ 
tants,  except  Philadelphia  ?  The  law  gave  him  no  right  to 
investigate  the  action  of  the  Board  in  the  premises,  and 
the  only  course  open  to  him  was  to  accept  the  certificate  as 
prima  facie  evidence  of  an  election  for  three  years,  and  to 
issue  a  commission  accordingly  ;  and,  having  done  so,  he  has 
not  the  power  now,  either  to  reverse  his  action,  or  to  take  any 
step  calculated  to  abridge  or  destroy  the  rights  so  conferred. 
It  has  been  intimated  that,  as  the  opinion  of  the  State  Super¬ 
intendent  is  not  a  final  judgment,  the  case  of  the  issue  of  a 
commission  to  Mr.  Brunner  will  be  tested  in  the  Supreme 
Court,  or  in  the  court  of  common  pleas  of  Dauphin  county. 
Let  me  humbly  suggest  to  the  learned  gentlemen  of  the  bar, 
who  have  so  wisely  advised  the  majority  of  the  Board  of 
Control  on  the  subject,  whether  it  would  not  be  best,  first,  to 
settle,  at  home,  the  preliminary  case  of  the  Board  of  Con¬ 
trol  of  1879  vs.  the  Board  of  Control  of  1878. 

In  addition  to  the  statement  made  above,  although  not 
necessary  to  the  determination  of  the  case,  it  is  proper  to  say 
that  the  State  Superintendent  has  all  along  entertained  the 
opinion  that  in  itself  the  second  section  of  the  act  u  relating 
to  the  public  schools  of  the  city  of  Reading,”  approved  March 
28,  1870,  gives  him  no  power  to  grant  a  commission  to  a  city 
superintendent  elected  under  it.  The  section  reads  as  follows  : 

That  the  Board  of  Controllers  of  the  Reading  school  dis¬ 
trict  be  and  are  hereb}T  authorized  t)  elect  at  their  first  meet¬ 
ing  in  May,  of  each  and  every  year,  or  within  one  month 
thereafter,  a  city  superintendent,  with  the  qualifications  and 
according  to  the  provisions  of  an  act,  entitled  “An  act  for  the 
regulation  and  continuance  of  a  system  of  education  by  com¬ 
mon  schools,”  approved  the  eighth  day  of  May,  Anno  Domini 
one  thousand  eight  hundred  and  fifty-four,  and  the  various 
supplements  thereto. 

This  act  gives  the  Reading-  Board  of  Controllers  the  rig;ht 
to  elect  a  city  superintendent.  The  superintendent  so  elected 
must  have  the  qualifications  required  by  the  act  of  1854  and 
its  supplements.  The  election  must  also  be  conducted  accord¬ 
ing  to  the  provisions  of  said  act  and  its  supplements.  But  no 
authorit}’  is  vested  by  it  in  the  State  Superintendent  to  issue 


a  commission  to  the  person  chosen  to  fill  the  office.  Tf  he 
possesses  this  authority  at  all,  he  possesses  it  indirectly, 
under  the  act  of  1807,  a  supplement  to  the  act  of  1854  ; 
and  under  the  provisions  of  that  act  the  term  of  office  of 
city  superintendent  is  for  three  years,  and  the  State  Su¬ 
perintendent  can  issue  commissions  to  superintendents  only 
for  that  length  of  time,  except  to  complete  unexpired 
terms,  or  to  fill  vacancies.  The  act  of  1807  either  applies  to 
the  city  of  Reading  or  it  does  not ;  if  it  does  not,  then  the 
State  Superintendent  has  no  right  at  all  to  issue  a  commission 
to  a  city  superintendent  elected  under  the  special  act  of  said 
cit}" ;  if  it  does,  then  the  State  Superintendent  must  issue  a 
commission  to  such  superintendent  for  three  }'ears,  except  in 
the  cases  aforementioned,  as  he  has  no  authority  to  issue  com- 
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missions  to  city  superintendents  for  full  terms  of  less  than  three 
years.  This  is  the  view  of  the  question  entertained  from  the 
time  of  the  first  election  of  superintendent  in  the  city  of  Read¬ 
ing,  under  the  act  of  1870,  to  the  present  moment.  All  the 
commissions  issued  to  city  superintendents  in  Reading  have 
been  issued  in  accordance  with  it,  whether  right  or  wrong. 
The  alternatives  presented  were  either  to  refuse  to  issue  com¬ 
missions  at  all  under  the  Reading  act,  or  to  issue  them  for 
three  years  under  the  act  of  1867.  The  latter  alternative  was 
chosen,  not  without  doubt,  as  most  in  accordance  with  the 
spirit  if  not  the  letter  of  all  the  laws  on  the  subject. 

The  facts  connected  with  the  history  of  the  superintendency 
in  Reading,  confirm  this  statement  in  evei^  particular.  The 
Reading  act  was  approved  March  20,  1870.  On  the  15th  day 
of  May  following,  Thomas  Severn  was  elected  City  Superin¬ 
tendent,  and  the  certificate  of  his  election  was  sent  to  the 
School  Department.  The  certificate  states  that  he  was  elected 
under  the  special  act,  for  one  year.  The  State  Superintendent 
entertained  grave  doubts  as  to  his  right,  under  the  circum¬ 
stances,  to  issue  a  commission  to  Mr.  Severn,  but  finally  con¬ 
cluded  to  do  so,  in  accordance  with  the  views  above  stated. 
The  commission,  however,  was  not  issued  under  the  Reading 
act,  but  uder  the  acts  of  1854  and  1867,  in  connection  with  it, 
and  “until  the  first  Monday  in  June,  1872,”  the  unexpired 
term  of  the  superintendency,  under  said  laws.  Owing  to  the 
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doubts  entertained  as  to  his  duty  in  the  premises,  the  com¬ 
mission  was  not  issued  until  November  1,  nearly  six  months 
after  the  election.  On  the  20th  da}T  of  May,  1872,  Mr.  Severn 
was  reelected  City  Superintendent  of  Reading,  and,  as  his  cer¬ 
tificate  states,  for  one  year.  As  the  20th  of  May  was  not  the 
day  of  the  general  election  of  city  superintendents,  under  the 
acts  of  1854  and  1867,  nor  was  one  year  the  time  for  which 
they  were  elected,  the  State  Superintendent  again  had  doubts 
as  to  his  right  to  issue  a  commission ;  but,  overlooking  all 
irregularities,  he  finals  did  so,  commissioning  Mr.  Severn 
City  Superintendent  of  Reading,  in  the  only  way  he  could  do 
it,  ‘‘until  the  first  Monday  in  June,  1875.”  The  same  pro¬ 
ceedings  on  the  part  of  the  Board  of  Control  took  place 
concerning  the  election  in  1875  ;  this  time,  however,  in 
accordance  with  the  general  laws  on  the  subject,  at  a  special 
meeting  held  for  the  purpose,  on  the  4th  day  of  May. 
Mr.  Severn  again  received  a  commission  for  three  years,  or 
“until  the  first  Monday  in  June,  1878.”  If  elections  were 
held  by  the  Reading  Board  of  Control  in  the  intervening 
years  of  1873  and  1874,  or  of  1876  and  1877,  no  official  notice 
of  them  was  ever  given  this  Department,  and  no  certificates 
of  election  ever  came  into  the  hands  of  the  State  Superin¬ 
tendent.  Mr.  Severn’s  last  commission  expired  on  the  first 
Monday  of  June,  1878,  and  Mr.  Buehrle  was  elected  on  Tues¬ 
day,  the  7th  day  of  May,  to  take  his  place,  at  the  expiration 
of  his  term.  The  7th  day  of  May  is  not  the  day  of  election 
named  in  the  special  act  of  Reading,  but  is  the  day  of  election 
named  in  the  general  acts  of  1854  and  1867.  All  the  certifi¬ 
cates  of  election  in  the  case  of  Mr.  Severn,  state  that  the  elec¬ 
tion  was  for  one  year ;  the  certificate  of  election  in  the  case 
of  Mr.  Buehrle  states  that  the  election  was  for  three  years,  or 
“until  the  first  Monday  in  June,  1881.”  It  may  have  been 
illegal  to  issue  commissions  to  Mr.  Severn,  considering  the 
contradictory  character  of  the  laws  under  which  it  was  done, 
and  the  irregularities  of  his  certificates  of  election ;  but  this 
uncertainty  as  to  the  requirements  of  the  law  does  not  apply 
to  the  issue  of  a  commission  to  Mr.  Buehrle.  In  his  case  the 
local  act  is  brought  into  complete  harmony  with  the  general 
acts. 
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In  view,  therefore,  of  all  the  facts  and  laws  bearing  upon 
the  case,  I  am  of  the  opinion — 

1.  That  Robert  K.  Buehrle,  under  his  certificate  of  election 
and  commission,  lias  a  right  to  hold  the  office  of  Superintend¬ 
ent  of  the  Public  Schools  of  the  city  of  Reading  until  the 
first  Monday  in  June,  1881. 

2.  That  as  Robert  K.  Buehrle  has  a  right  to  hold  said  office, 
no  right  can  be  given  to  David  B.  Brunner  to  hold  it.  No 
commission,  therefore,  can  be  issued  to  him. 

Yours  respectfully, 

J.  P.  WICKERSIIAM, 
Superintendent  of  Public  Instruction. 


